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In May 2000, the Montgomery County Police Department arranged a series of
undercover drug buys from Gerald Myrick, a target of an investigation. The undercover
agent assigned to plan and carry-out the buys was Officer Charles Carafano. Carafano
initially arranged to purchase $100 worth of crack cocaine from Myrick a the pizza
restaurant where Myrick worked in Derwood, Maryland. Myrick told Carafano to arrive at
approximately 7pm on 3 May 2000 because “ his guy” also would be there around 7pm.
When Carafano arrived in front of the restaurant, Myrick took the $100 from him and, before
retreating into the restaurant, told him that “his guy” was out back. Shortly thereafter,
surveillance officers observed a silver Honda with temporary registration tags depart from
the rear of therestaurant. Several minutes after the Honda departed, Myrick emerged from
behind the restaurant and handed Carafano three rocks of crack cocaine wrapped in
cellophane. At trial, Carafano identified Petitioner, Earl Walker, asthe driver of the Honda.

Carafano arranged to buy another $50 worth of crack cocaine onthe nextday. Myrick
and Carafano agreed to meet at Myrick’s house after work. Myrick met Carafano on the
stoop in front of his house and, after receiving $50 from Carafano, walked down the street.
Carafano’s colleague, Officer Helton, was surveilling the area. He observed Myrick meet
with another man, later confirmed to be Roland Christian, at the street corner where they
waited until the silver Honda drove-up. Myrick approached thedriver’s side of the Honda
while Christian approached the passenger’s side. Helton claimed that he saw Myrick reach

into the driver’s side window while Christian reached into the passenger’s side window.



They then withdrew their hands and placed them in their pockets. The Hondadrove away.
At trial, Helton identified the driver of the Honda as Walker. Twenty minutes after Myrick
had left Carafano on the stoop, he returned and handed Carafano three rocks of wrapped
crack cocaine.

A third officer was tasked with following the Honda and pulled it over after the drug
deal was completed. In a search of the car, awallet was recovered from the driver s seat
containingseveral credit cardsbearing Petitioner' sname and $240 in cash, $70 of which was
confirmed to be from the marked bills given Myrick for the 3 May 2000 drug transaction at
the pizzarestaurant. A search of the Honda’ s passenger recovered the $50 from the 4 May
2000 drug deal.

Myrick was compelled to testify at Petitioner’s trial in the Circuit Court for
Montgomery County® after being promised immunity from state and federal prosecution for
hispart inthe events. Prior to thetrial and pursuant to a plea agreement, Myrick gave an oral
statement to the police implicating Petitioner. At the start of Walker’s trial, however, the
prosecutor proffered that she had learned that Myrick was no longer willingto testify and so
she moved to compel Myrick’ stestimony. The court delayed ruling on themotion until after
the jury was selected. Outside the presence of the jury, the prosecutor called Myrick to the

stand at which time he exercised his Fifth Amendment rights and indicated that he would

! Walker was charged with two counts regarding the events of 3 May 2000,
Distribution of Cocaine and Conspiracy to Distribute Cocaine, and one count each of
Distribution of Cocaine and Conspiracy to Distribute Cocaine for the 4 May 2000 activities.
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refuse to testify. After both state and federal immunity from prosecution were secured for
Myrick, the court granted the State’ smotion to compel and Myrick took the stand to testify
beforethejury.

Myrick gave the following testimony, in pertinent part:

[PROSECUTOR]: [D]id you meet with [Officer Carafano] for the
purpose of distributing to him cocaine?

[MYRICK]: Yes.

Q: Did you make arrangements for him to meet you at [the restaurant]
for that same transaction?

A: Yes.

Q: And, when you met with Officer Carafano, did he provideyou with
money?

A: Yes, hedid.

Q: And did you go back into the [pizza] store?

A: | believe | did, or | walked around the store.

Q: And where were you going?

A: To go pick up the stuff that I had on the ground.

Q: Where did you pick tha stuff up?

A: It was right behind [ the restaurant].

Q: And wasthere anybody behind [the restaurant] when you went back
there?

A: Yes.

Q: Who was behind there?

A: Earl Walker.

Q: And did he provide you with that cocaine?

A: No.

Q: What was he doing back there, do you know?

A: | had owed him some money. | had told him when | get off work,
| would pay him.

Q: And did you pay him the money that you had owed him?

A:Yes ma am.

Q: After you came back from [the restaurant], did you give the cocaine to
Officer Carafano?

A:Yes, | did.



The prosecutor then announced her intention to impeach Myrick with his prior statement to
the police implicating Petitioner. The statement, although reduced to a writing, was not
signed or otherwise adopted previously by Myrick. The prosecutor acknowledged that “[w]e
cannot get this statement in as subgantive evidence under the Nance case [Nance v. State,
331 Md. 549, 629 A.2d 633 (1993) (holding admissible as subgantive evidence the factual
portions of prior inconsistent statements reduced to writing and signed by a “turncoat
witness” who later repudiated those satements at trial)] and the new rules that came along
from Nance which do require that any prior inconsistent satement be signed by the
individual prior to it being admitted into evidence as substantive evidence.” When the court
asked the prosecutor whether she was “taken by surprise by [Myrick’s] testimony,” she
replied “[t]his is the firg | have heard this particular version.” The court also heard from
defense counsel who was skeptical about the prosecutor’s alleged “surprise.” He stated “I
think in all fairness, the State [k]new there was going to be problems with M yrick — so, to
now claim surprise, | just think is alittle poor.”

The court found that the State was surprised by Myrick’s in-court testimony and
permitted the State to atempt to impeach him. The prosecutor continued her examination
of Myrick:

[PROSECUTOR]: Mr. Myrick, do you remember giving a statement to
the police . . . on the night of your arrest on May 4™ of this year?
[MYRICK]: Yeah, partially; yes, ma’ am.

Q: And do you remember in that statement indicating “I got [a] $100

rock of crack cocaine from Earl or Eric, drives a silverish colored
Honda.” | have the statement if you want to seeit?
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A: Okay. | remember telling him from him bugging me, | remember of
some sort. Itisnotreally clear to me, because | was pretty much beat
up at the time.

Q: But—

A: So | don’'t know exactly what | was — you know, | haven't even
really seen the gatement myself. So | don’t know.

Q: Well, that is not true. | showed you the statement on Friday, did |
not?. ..

[DEFENSE COUNSEL]: Objection to the form of the question.
[MYRICK]: | don’tknow.

[COURT]: Sustained.

[PROSECUT OR]: Mr. Myrick, were you not shown this —

A: Oh, yes.

Q: — statement on Friday?

A: This one here, yes, | was.

Q: And did you not tell the police “1 got $100 rock of crack cocaine
from Earl or Eric, drives a silverish colored Honda?

A: Yeah, | did say this on thisthing.

The prosecutor continued her questioning of Myrick:

[PROSECUTORY]: Mr. Myrick, you and | met on Friday; is that correct?
[MYRICK]: Yes, maam.

Q: And at that time | gave you a copy of your statement, did |
not?

A: Yes, ma am.

Q: And did I not ask you at that time whether this statement was
the truth?

A:Yes, ma am.

[DEFENSE COUNSEL]: Objection. Can | approach the bench?
[Whereupon bench conference followed]

[DEFENSE COUNSEL]: Y our Honor, based on the question
[the prosecutor] just asked, what she did and what her contact
with Mr. Myrick is, | am going to ask the Court for a mistrial
becauseit puts her asawitnessin thiscase and | don’t think she
can continueon. Itviolatesall right to confront evidencein this
case asto what she said to him and what shedid. So, | am going
to move for amistrial.

[THE COURT]: I don’t think thisis the test. | think the test is
she simply stuck with his answers. That isall. | don’t think it
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makes her awitness in the case. | will overrule your objection
and deny your motion to mistrial.

[Whereupon the bench conference was concluded]
[PROSECUTOR]: Mr. Myrick, do you remember thequestion?
[MYRICK]: I don’t remember.

Q: [Y]ou reviewed the statement on Friday; is that correct?
[MYRICK]: Yeah, approximately, yeah.

Q: And at that time did | not ask you whether this was a true
statement?

A: Yes, you did ask me that one.

Q: And at that time did you say anything to me —

A: No, I didn’t say anything to you about it.

Q: Mr. Myrick, you did not want to testify today; isthat correct?
A:No, | didn’t want to testify today.

Q: And, in fact, you are here by subpoena; is that correct?
A:Yes, ma am.

Q: And, in fact, you have been ordered to testify; is that correct?
A:Yes, ma am.

Q: And you are afraid; is that correct?

[DEFENSE COUNSEL]: Objection.

[COURT]: Sustained. Leading.

[PROSECUTOR]: Have you been threatened in any way —

A: No.

Q: Did you tell me on Friday that you had been?

[DEFENSE COUNSEL]: Objection. Your Honor, can | approach the bench
now, please?

[COURT]: All right.

[Whereupon bench conference followed]

[DEFENSE COUNSEL]: Your Honor, | move for mistrial,
again. The suggestion now from that quegionistha my client -
-even if he was threatened, whatever his answer is— that my
client was involved in something like that. That is unfair —
[COURT]: He has already said he wasn’t threatened. | will
sustain the objection. | will deny the motion.

[DEFENSE COUNSEL ]: Y our Honor, | would ask the Court to
disallow the State pursuing this avenue of question in where it
IS suggested that my client is involved in any way in his
statements to [prosecutor], to his statements to the officers that
night. He gave his reasons—



[COURT]: He has already sad — you are stuck with his answer
— he said he wasn’t threatened. So | am not going to let you
pursue that unless you have some particular evidence that you—
[PROSECUTOR]: Y our Honor, when | met with him on Friday,
in Mr. Schmidt’s presence, Mr. Myrick said that hisfather —his
elderly parents — had been threatened, and | am not suggesting
— I mean, | don’t know whether itisMr. Walker — I am not sure
if itisreally important who has threatened him, but that iswhy
he told me on Friday that he no longer wanted to cooperate, and
he did not want to testify.

And | think, given thefact that | now have awitnesswho
istotally changing their story, and | believe, not being truthful,
| think | can bring out the fact that heismaking all this up now.
[COURT]: Well, that is true. You can do that, but you have
already asked him if he was threatened and he said he wasn't.
[PROSECUTOR]: But why can | not ask him when | met with
him on Friday in the presence of Mr. Schmidt, w hether he told
me at that time he had been threatened or not and that iswhy he
didn’t want to testify and he can say yes or no.

[DEFENSE COUNSEL]: This is extrinsic; this is collateral.
Y ou know, we come into thesituation where surprise is claimed
and now you keep getting all the extra stuff with it that has
nothing to do with it.

[COURT]: But their testimony bolstersthe State’ s argument for
surprise. | will allow that question. | will overrule the
objection.

[Whereupon the bench conference was concluded]

Q: Mr. Myrick, when | met with you on Friday, didn’t you tell
me that you had been threatened?

A: No, | don't recall. | don’t remember.

Q: You don't recall telling me that?

A:No, ...

Q: And did you not tell me that you didn’t want to testify?
A:Yes, | didtell youl didn’'t want to testify because—

Q: Because you were afraid?

A: No, because the statement | wrote was alie, and | am not going to convict
somebody with my wrongdoings.

Q: That is what you told me on Friday.

A:No. Thatiswhat —1 didn't tell you anything. . ..



Q: Mr. Myrick, on Friday, when we met in the presenceof your lawyer . . . you
knew | was a State’s Attorney, did you not?

A: Right. Yeah. | just wanted to hear what you were trying to

say to me.

Q: And did you not tell me that day that you had been threatened

and that iswhy you didn’ t want to testify?

[DEFENSE ATTORNEY ]: Objection.

[THE COURT]: Sustained.

Walker ultimately was acquitted of the countsrelative to the3 May 2000 episode, but
convicted of the charges pertaining to the 4 May 2000 transaction. The court imposed
concurrent sentences of five years on each conviction, with al but eighteen months
suspended, followed by three years of supervised probation.

.

The flagship issue of Petitioner’s appeal to the Court of Special A ppeals questioned
whether the State may impeach its own witness with a prior inconsistent statement, under
Maryland Rul e 5-607 (2000), when the State is not surprised by the witness's testimony.?

Walker v. State, 144 Md. App. 505, 509, 798 A.2d 1219, 1221 (2002). Walker asserted that

the State’s impeachment of Myrick with his prior inconsistent statement was improper

2Therewereactually atotal of four questions put to the Court of Special Appeals: (1)
Did thetrial court err by allowing the State to impeach its own witnesswith a prior unsworn
statement when the State was not surprised by that witness's testimony?; (2) Did the trial
court err in denying appellant’ srequest for amistrial?; (3) Did the trial court err in denying
appellant’s motion in limine to exclude all hearsay statements made by a non-defendant
during a drug transaction about having to contact “his guy’?; and (4) Was the evidence
sufficient to convict appellant of the charges stemming from the May 4 transaction? We
shall review here the intermediate appellate court’s opinion only asto the first two issues as
they are the only onesimplicated by the questions posed in Petitioner’ s successful certiorari
petition in this Court.



because the State was not “surprised” by his exculpatory testimony at trial. A pparently,
Walker believed that the prosecutor’s statement “[t]his is the first time | have heard this
particular version,” denoted a lack of surprise. Relying on Spence v. State, 321 Md. 526,
530, 583 A.2d 715, 717 (1991), Walker dleged that the State called Myrick as a witness
merely as a“subterfuge to admit, asimpeaching evidence, otherwiseinadmissible hearsay.”
The State objected to Walker’ s characterization of the prosecutor’s comment and argued that
the prosecutor’s reasonable expectation was that the shelter offered by immunity from
prosecution should have resulted in Myrick giving testimony at trial consistent with the
statement he gave to the police. Therefore, the prosecutor was surprised that Myrick did not
testify as expected.

The Court of Special A ppealsheld that a party isnot required to demonstrate surprise
before impeaching itsown witness; rather, theonly limit on aparty’ simpeachment of itsown
witness is the subterfuge limitation which it concluded was not violated in this case. To
reach its conclusion, theintermediate appellate court reviewed the history and purpose of the
common law “voucher rule,” explaining that the rule was predicated on the notion that “a
party calling awitness ‘vouched’ for the credibility of that witness.” 144 Md. App. at 517,
798 A.2d at 1225. The court noted the development of an exception to the voucher rule
permitting a party to call awitnessotherwise excluded by the voucher ruleif the party could
demonstrate that it was surprised by the witness's testimony. Id. Only pursuant to the

surprise exception to the voucher rule could aparty impeach it’sownwitness. The court also



observed that Maryland Rule 5-607, originally adopted in 1989 as Maryland Rule 1-501,
eliminated the voucher rule by providing that “[t]he credibility of awitness may be attacked
by any party, including the party calling the witness.” Md. Rule 5-607. Of additional
significanceto the court’s analysis was our decisionin Spence which limited the use of prior
inconsistent statementsto impeach aparty’ sown witness by precluding the State from calling
a witness “who it knows will contribute nothing to its case, as a subterfuge to admit, as
impeaching evidence, otherwise inadmissible hearsay evidence.” 321 Md. at 530, 583 A.2d
at 717 (emphasis added); Walker, 144 Md. A pp. at 518, 798 A .2d at 1226. The court aptly
observed that, in Bradley v. State, 333 Md. 593, 636 A.2d 999 (1994), we extended our
rulingin Spence by holding that “the State may not, when questioning its own witness, enter
aclearly ‘independent areaof inquiry . . . for the sole purpose of impeaching the witnessin
theclearly separatearea.’” Walker, 144 Md. App. at 519, 798 A.2d at 1227 (quoting Bradley,
333 Md. at 605, 636 A.2d at 1005).

The Court of Special Appealsreasoned further that becausethe surprise exceptionwas
developed to limit the harsh application of the voucher rule, the elimination of the voucher
rule necessarily meant that the surprise exception to that rule also was no longer material to
the analysisof cases where a party sought to impeach itsown witness. 144 Md. App. at 519,

798 A.2d at 1227.2 The intermediate appellate court noted that there may be, however, a

® The Court of Special Appeals noted that Maryland Rule 5-607 (2002) is averbatim
adoption of Federal Rule of Evidence 607. The court observed that the federal courts and
(continued...)
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relationship between the subterfuge limitation discussed in Spence and Bradley and surprise
such that a demonstration by the State that it was surprised by it’s witness's trial testimony
necessarily indicated that the prosecutor could not be introducing the prior statement solely
as asubterfuge. 144 Md. App. at520, 798 A.2d at 1227. The court therefore read Bradley
not as requiring surprise as aprerequisite to a party’ s impeachment of its own witness, but
that the prosecutor’s line of questioning must not be a subterfuge to admit otherwise
inadmissible evidence.

It was suggested by our intermediate appellate colleagues that the subterfuge
l[imitationto Md. Rule 5-607 doesnot apply unlessthe Statehasfull, advance knowledge that
the witness will recant his or her prior statement at trial. 144 Md. App. at 523, 798 A.2d at
1229. Inthisregard, the court alluded to one of its earlier cases where the prosecutor had
partial, but not full, knowledge that the witnessmight recant his testimony, Pickett v. State,
120 Md. App. 597, 707 A.2d 941 (1998). In that case, the court applied the balancing test
of Maryland Rule 5-403" to weigh the probative or impeachment val ueof the witness’ sprior

inconsistent statement against any unfair prejudicial effect on the defendant in deciding

¥(...continued)
statesthat haveadopted rulesthat are verbatim replications of the federal rule, like Maryland,
have refused to read a surprise requirement into the rule. For citation to other state court
casesrefusing to require surprise for aparty to impeach its own witness, see Walker v. State,
144 Md. App. 505, 526-27, 798 A.2d 1219, 1231-32.

* Maryland Rule 5-403 (2003) provides: “Although relevant, evidence may be
excluded if its probative valueis substantially outweighed by thedanger of unfair prejudice,
confusion of theissues, or misleading the jury, or by considerations of undue delay, waste
of time, or needless presentation of cumulative evidence.”
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whether to admit the prior statement for impeachment purposes under Rule 5-607. Pickett,
120 Md. App. at 605-07, 707 A.2d at 945-46. The Court of Special Appeals advocated
evaluating the witness’ s testimony as a whole to determine if the testimony is “useful to
establish any fact of consequence significant in the context of the litigation, [then] the
witness may be impeached by means of a prior inconsistent statement as to any other matter
testified to.” 144 Md. App. at 528, 798 A.2d at 1232 (quoting JOHN W. STRONG,
MCCORMICK ON EVIDENCE § 38, at 142 (5th ed. 1996)). When the prosecutor has full

knowledgethat awitness*‘will contribute nothing to [the State’ s] case,” calling that witness
with the primary purpose of placing before the jury his or her prior inconsistent statement
will be considered a subterfuge.” 144 Md. App. at 528, 798 A.2d at 1232 (quoting Spence,
321 Md. at 530, 583 A.2d at 717).

Findingthat thevoucher ruleand itssurprise exception arenolonger part of Maryland
law, the court concluded in Walker’ s case that the prosecutor’ s mere knowledge that Myrick
was unwilling to testify did not mean that the State called him to the stand merely as a
subterfuge to gain admission of his prior statement implicating Walker. There were, the
court found, other legitimate reasonsfor callingMyrick to testify. 144 Md. App. at530, 798
A.2d at 1233. For example, Myrick’s tegimony corroborated the tesimony of the police
regarding the May 3 events that Walker was present at the scene of the drug transaction and

received some of the proceeds from the transaction. /d. The court concluded that the State

did not violate the rule in Bradley that “the Stae may impeach those portions of awitness’'s
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testimony that do not comport with the prosecution’ s theory of the case” onlyif “the area of
inquiry isnot clearly independent.” Bradley, 333 Md. at 604, 636 A.2d at 1005; Walker, 144
Md. App. at 532, 798 A.2d at 1234. Myrick testified attrial that the money he gave Walker
on May 3 was money owed him from a prior debt, thus undermining the inference that
Walker was involved in the drug transaction and facilitating the need to impeach Myrick’s
testimony insofar as it was inconsistent with his prior statement to the police. Id. The court
concludedthat theprior inconsistent statement damaged hiscredibility with regard to the new
statement, and thus, was probative evidence. Id.

Walker asserted that the trial court failed to weigh the probative vdue of Myrick’s
prior statement against its prejudicial effect on Walker because the court did not consider the
statement specifically before authorizing itsuse to impeach Myrick. The State pointed-out
that at an earlier hearing on amotionin limine thecourt was informed asto the substance of
Myrick’s statement to the police. 144 Md. App. at 533,798 A.2d at 1235. By later allowing
the statement to beused to impeach Myrick, the State argued, the court impliedly determined
the probative value of the impeaching gatement outweighed its prejudicial effect on
appellant. Id.

The Court of Special Appeals, referringtoits Pickett decision, defined probativevalue
as the “likelihood of actually damaging the witness’'s credibility.” Id. The test for
determiningthe probative value of Myrick’ stegimony became the sametest for determining

whether the prosecution called the witness as a subterfuge — “whether the witness has
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something useful to contribute to the prosecution’s case other than the introduction of his
prior inconsistent statement.” Id. The court noted that the prejudice component of the
balancing test required consideration of whether the evidence prejudiced the defendant
unfairly or misled or confused thejury. Finding that even though the record inthis case did
not reflect whether the trial court explicitly conducted a balancing test, the court deferred to
the “ strong presumption that judges properly perform their duties’ and held that application
of the Rule 5-403 balancing test “ compels the concluson that Myrick’s prior inconsistent
statement was not introduced asmere subterfuge,” and the trial court did not err in allowing
the State to use the statement for impeachment purposes. 144 Md. App. at 535, 798 A.2d at
1236.

The Court of Special Appeals then turned to Walker’ ssecond assertion of error, the
trial court’ sdenial of hisrequest for amistrial after the prosecutor questioned Myrick about
a meeti ng betw een the prosecutor and Myrick. Id. Reiterating our standard for the review
of atrial court’s disposition of a motion for a mistrial, the court observed that appellate
review “is limited to whether the trial court abused its discretion in denying the motion for
mistrial,” andthetrial court will not be reversed “ unlessthedefendant clearly was prejudiced
by the trial court’s abuse of discretion.” 144 Md. A pp. at 536, 798 A.2d at 1237 (quoting
Klauenberg v. State, 355 M d. 528, 555, 735 A.2d 1061, 1075 (1999)).

Walker, relying solely on United States v. Edwards, 154 F.3d 915 (9" Cir. 1998),

asserted to the Court of Specid Appeals that during the course of her examination the
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prosecutor was allowed to testify as a State’ s witness without being called as such or being
subject to cross-examinaion. The State contested therelevance of Edwards and contended

that the prosecutor in the instant matter, unlike the prosecutor in Edwards, “‘engaged in
proper cross-examination on a point critical to explaining Myrick’sin-court recantation of
his statement to police in w hich he had incriminated Walk er as the person who supplied him
with the cocaine that he sold to’ theundercover officer on the dates in quegion.” 144 Md.
App. at 538, 798 A.2d at 1238. The Court of Special Appeals found significantdifferences
between Edwards and the present case warranting a different result here. The court
concludedthat thetrial court did not abuseitsdiscretion in refusing to grant Walker’ smotion
for amistrial. 144 Md. App. at 541-42, 798 A.2d at 1239-40.
[1.

We granted certiorari on Walker’s petition to consider whether, in order to impeach
its own recanting witness, the State first must show surprise by the apparent recantation and
whether the prosecutor’s cross-examination of Myrick as to the pre-trid conversation
between them provided groundsfor amistrial. 370 M d. 268, 805 A.2d 265 (2002). W e hold
that the trial court and Court of Special Appeals properly found that proof of surpriseis not
anecessary prerequisiteunder M d. Rule 5-607 analysis. Astothesecond question, however,
thetrial judge abused hisdiscretion in denying defense counsel’ srequest for amistrial. The

prosecutor’s cross-examination of Myrick was improper prosecutorial conduct affecting

Walker'sright to afair trial. A new trial isrequired.
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A.

Walker argues that the Court of Special Appeals's holding “clouds an important
distinction between two separate issues: what isrequired before aparty can call a witnessto
the stand, and what is required before a party may impeach its own witness with a prior
inconsistent statement.” Petitioner maintains that surprise should be a necessary element
before a party may impeach its own witness. He characterizes the intermediate appellate
court’ s holding as permitting a party to call awitness so long as the party has a“legitimate
purpose” for calling the witness other than introducing a prior statement implicating the
defendant. The “legitimate purpose” hurdle, according to Petitioner, is so low that it could
be overcome “in virtually every case and for every witness that is called to the stand.”
Myrick’s testimony is an example, contends Petitioner, of testimony that is merely
cumulative to that already presented and not material to the issuesinvolved at trial. Inthis
regard, Petitioner claimsthat theintermediate court incorrectly analogized the present matter
to our decision in Bradley in finding Myrick’s testimony admissible

Walker also criticizes the Court of Special Appeals’'s finding that the prosecutor
appropriately questioned Myrick about the subject areas which triggered the need for the
impeaching examination. Again, he attacks the court’s use of Bradley. Petitioner contends
that the “independent area of inquiry” standard established in Bradley set forth amodified,

albeit narrowed, version of the “voucher rule.” Where the common law voucher rule
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prohibited a party from calling a witness who was expected to provide unfavorable
testimony, Bradley narrows the scope of the exclusion to the ex pectations of individual
guestions, thereby restricting the State to asking its witness only questions expected to elicit
favorable and probative responses. Questions that the State does not think will provide
favorable responses, but only will trigger the need to cross-examine the witness with an
otherwise inadmissible satement, cannot be asked, Petitioner suggests. Pursuant to his
interpretation of Bradley, Walker explainsthat the element of surpriseis still an important
part of the“independent inquiry” analysisbecause surprisewould indicate that the prosecutor
did not have “full knowledge” that his or her questions would contribute nothing to the
State’s case.

Walker also claims that the court misread that part of Bradley which stated when
“failure to inquire into a possibly independent area of inquiry could create a gap in the
witness's testimony such that a negative inference may arise against the prosecution,” the
State is permitted to “fill such a gap by questioning and then impeaching the witness.”
Bradley, 333 Md. at 606, 636 A.2d at 1005-06. Petitioner allegesthat the facts of his case
and those in Bradley were sufficiently similar that the holding in Bradley that delving into
an independent area of inquiry was improper mandates a reversal here. Furthermore,
Petitioner faults this Court in Bradley and the intermediate appellate court in Walker for not
enunciating a clearer standard governing where an “independent line of inquiry” should be

drawn. According to hisreading, these decisions indicate that any quegion can be asked of
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a “turncoat witness” until the point is reached where a question is asked expecting to elicit
a recanting answer. At this point the trial judge is to evaluate whether the next question
delvesinto an independent or dependent areaof inquiry. Petitioner complans, however, that
the cases are silent as to whether the answers elicited by the questions leading up to the
recanting testimony should have been allowed. He postulatesthat if the independent area of
inquiry is assessed based on the last quegtion that was not expected to elicit arecanting
response then “any creative prosecutor could craft aline of questioning that would close the
‘gap’ between the recanting portions of the testimony.” The answer to this self-defined
problem, from Walker’s vantage, is only to allow a party to impeach its own witness when
the party is surprised by an unexpected answer.

The Staterespondsthat the Court of Special Appeals correctly held that the State may
impeach its witnesswith a prior inconsistent statement as long as the State did not call the
witness as a mere subterfuge to introduce the prior statement. Respondent points to the
language of Rule 5-607 asclear support for the court’ sholding: “[t] he credibility of awitness
may be attacked by any party, including the party calling the witness.” The subterfuge
limitation, Respondent contends, is the only proper limitation on a party who seeks to
impeach its own witness. |If Petitioner’s suggestion were adopted and a brightline rule
created, the resultwould give new lifeto the voucher rule eliminated by the adoption of Rule
5-607. A further result would be that a party not surprised by its witness recanting or

changing his or her story on the witness stand may not call that witness for any purpose or,
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if thewitness were per mitted to testify, the party may not impeach therecanting witnesswith
aprior inconsistent statement. Respondent naturally agrees with the federd and state cases
referred to by the intermediate appellate court refusing to engraft a requirement of surprise
onto Rule 5-607 or its other courts' equivalents.

The State maintains that Myrick was not called by the prosecutor as a subterfuge
because Myrick had other useful information to impart on direct examination. Respondent
finds Walker’ s appellate arguments to be ingpposite to those he presented at trial regarding
Myrick’s importance to the proceedings. At trial, Walker argued that Myrick “[was]
somebody necessary to the State’ scase,” and he moved to dismissthefirst two countsarising
from the May 3 eventsif Myrick did not testify. Respondent therefore finds unpersuasive
and contrary to Walker’s statements at trial Petitioner’s present allegations that M yrick’s
testimony was merely cumulative. The State also argues that the prosecutor’s inquiry into
why Myrick paid Walker the $100.00 was not an independent area of inquiry prohibited by
Bradley. |If calling Myrick was not a subterfuge, then impeaching him with his prior
inconsistent testimony was permissible.

Respondent retorts that Petitioner s assertion that defense counsel should have been
allowed to examine Myrick outside the presence of the jury does not provide a basis for

reversal because Walker only suggested that course of action and did not object to thecourt’s
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ruling denying that request.> Even if the issue had been preserved properly for review, the
State contendsthetrial court properly exercised its discretion in permitting Myrick to testify
in open court without first subjecting his anticipated testimony to scrutiny without the jury
present. See Bruce v. State, 351 Md. 387, 393, 718 A.2d 1125, 1127 (1998).

Respondent continues to urge that the trial court weighed the probative value of
Myrick’s prior statement against its potential prejudicial impact, correctly concluding that
the probative value outweighed the potential for unfair prejudice. Agreeing with the
intermediate appdlate court that the record isunclear whether the trial judge reviewed the
actual written statement before it permitted the Stateto impeach Myrick withits contents, the
State argues nonethel essthat thereisastrong presumption that trial judges know the law and
perform their duties correctly and, regardless, the Court of Special Appealswas correct that
it would be inappropriate to remand the case back to the trial court for that limited purpose.
Admitting that the prior inconsistent statement was prejudicial to the defendant, though not
unfairly so, the State contendsthat theimpeachment value of the statement w as considerable
and outweighed the prejudice. Myrick’s testimony affirmatively damaged its case, argues
the State, because his testimony indicated that his statement to the police was a lie.

Impeachment of his credibility therefore was important to rehabilitate the State’s case.

® The Court of Special Appeals agreed with the State that “appellant [Walker]
acquiesced in the court’s decision not to adopt that recommendation without further
objection.” Walker, 144 Md. App. at 516 n.3, 798 A.2d at 1225 n.3. See Watkins v. State,
328 Md. 95, 99-100, 613 A.2d 379, 381 (1992) (holding that where a party acquiescesinthe
court’sruling, there is no basis for appeal from that ruling).
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Finally, Respondent asserts that Walker’'s arguments mistakenly confuse substantive
evidence with impeachment evidence. Even though the prior inconsistent statement would
not be admissible as subgantive evidence, it is permissible to use it for impeachment
purposes because the purpose of the latter isto “attack the credibility of a witness who has
offered detrimental testimony,” not to provide substantiveevidence of guilt. Stewart v. State,
342 Md. 230, 242, 674 A.2d 944, 950 (1996).

B.

At common law thevoucher rule provided that the party calling awitness vouched for
thecredibility and veracity of thatwitness stestimony. Patterson v. State, 275 Md. 563, 570,
342 A.2d 660, 665 (1975). Theparty calling thewitness, pursuant to the voucher rule, could
not impeach or discredit its witness by offering proof of prior contradictory statements. /d.
If the calling party became disappointed by the witness’s testimony or if the evidence
adduced from the witness wasnot beneficial to the calling party, he or she could not impeach
the witness without a showing of something more. Poole v. State, 290 Md. 114, 118, 428
A.2d 434, 437 (1981). If the witness's testimony at trial was contrary to prior statements
made to the calling party and the statements involved facts materid to the case, then the
calling party could impeach its own witnessupon a showing that the party was surprised by
the witness' stestimony. Id. “The Court should be satisfied that the party has been taken by
surprise, and that the evidence is contrary to what he had just cause to expect from the

witness based upon his statements, . . ..” Murphy v. State, 120 Md. 229, 233-34, 87 A.2d
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811, 812-13 (1913). Once these prerequisites are satisfied, the witness may be cross-
examined by the calling party asto hisor her prior contradictory statements. Poole, 290 Md.
at 119, 428 A.2d at 438.

Thevoucher ruleisno longer apart of Marylandlaw.? Former Maryland Rule 1-501,
now Maryland Rule 5-607, was adopted in 1989 and eliminated the voucher rule by
providingthat the credibility of awitness may be attacked by any party, including the calling
party.” See Spence, 321 Md. at 528 n.1, 583 A.2d at 716 n.1. Following replacement of the
voucher rule with Rule 5-607, debate commenced whether the surprise exception to the
voucher rule continued to operate independently such that the party calling the recanting
witness must be surprised by the witness's testimony as a prerequisite to attempting
impeachment.

Petitioner relies on our holding in Bradley to support hisargument that surprise still
needsto be shown before aparty may impeach itsown witness. In Bradley the State charged
the defendant with kidnaping, armed robbery, and use of a handgun in the commission of a

felony or crime of violence. The victim testified that a man approached her as she was

® Nor isit part of federal law. Maryland Rule 5-607 was modeled on Federal Rule of
Evidence 607 and isidentical inverbiage. The commentary to the Federal Rule asserts that
“[t]he rational e for the common-law rule was never very persuasive,” and states that Rule
607 “recognizes that a party does not necessarily vouch for a witness; in fact, a party may
have no choice but to call an adverse witness in order to prove a case.”

" The committee note to Rule 5-607 clearly states tha “[t]his Rule eliminates the
common law ‘voucher’ rule” and “[i]t does not permit a party to call a witness solely as a
subterf uge to place an otherwise substantively inadmissible statement before the jury.”
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getting out of her car, placed a gun against her stomach, forced her to drive several blocks
before ordering her out of the vehicle, and absconded with her car. Bradley, 333 Md. at 596,
636 A.2d at 1001. Aspart of its effort to place the defendant in the victim’s car at the time
of the crime, the State proffered a phone bill reflecting calls made on the victim’ scar phone
within thirty minutes following the theft. 333 M d. at 597, 636 A.2d at 1001. The State then
called the defendant’s cousin, Adrian Bradley, who testified that his home phone number
matched the one listed on the victim’s phone bill and that he had received oneor two phone
calls from the defendant at about the same time the victim’'s car was stolen. Id. Inresponse
to questions from the prosecutor, Adrian Bradley denied that he told the investigating
detectivethat the defendant had told him during their phone conversationsthat defendant had
stolen a car or that he responded by telling the defendant he was stupid for stealing the
victim'scar. Id. The State next called the detective who recounted his interviews with the
defendant and his cousin. The detective recounted that Adrian Bradley told him that the
defendant bragged about stealing a car during their phone conversations a the time of the
theft. Id. The prosecutor told the court that he was not surprised by Adrian Bradley’s
testimony because, prior to trial, Adrian Bradley recanted the statements he made earlier to
the detective. 333 Md. at 597-98, 636 A .2d at 1001. The trial judge permitted the jury to
consider the detective’ stestimony regarding his conversation with Adrian Bradley, but only

for impeachment purposes.
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This Court concluded, however, that although the earlier part of Adrian Bradley’s
testimony wasrelevant and admissibl e, thelatter portion waselicited solely to allow the State
to impeach him through the use of otherwise inadmissible hearsay evidence and thus error
entitling the defendant to a new trial. We held that “it is impermissible for a party in a
criminal case, over objection, to venture into an independent area of inquiry solely for
purposes of ‘ circumventing the hearsay rule and parading inadmissible evidence before the
jury.’” 333 Md. at 602, 636 A.2d at 1003 (quoting Spence, 312 Md. at 530, 583 A.2d at 717).
Furthermore, we held that “adefendant is denied afair trial if the State, with full knowledge
that its questions will contribute nothing to its case, questions a witness concerning an
independent area of inquiry in order to open the door for impeachment and introduce a prior
inconsistent statement.” 333 M d. at 604, 636 A.2d at 1004 (emphasis added).

Bradley built upon Spence. In Spence the State called a witness, Cole, knowing he
would contribute nothing to the State’s case other than to get before the jury a hearsay
statement implicating the defendant. When Cole did not testify as the State anticipated, the
prosecutor called another witness to the stand to testify as to Cole’s earlier statements
regarding the defendant. The State admitted that the latter witness's testimony was
inadmissible as substantive evidence and was only admissible to impeach Cole’'s prior
testimony. Spence, 321 Md. at 530-31, 583 A.2d at 717. We found this maneuver by the
State to be a“ blatant attempt to circumvent the hearsay rule” and held that the State may not

“call awitness who it knows will contribute nothing to its case, as a subterfuge to admit, as
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impeaching evidence, otherwiseinadmissible hearsay evidence.” Id. Our holdinginSpence
applied to the witness' stestimony as a whole. Our holding in Bradley focused on discrete
questions asked of the witness. Bradley, 333 Md. at 603, 636 A.2d at 1004. Pursuant to
Bradley, evenif the solepurposein calling awitnessisother than subterfuge, the questioning
by a party of its own witness concerning an “independent area of inquiry” intended to open
the door for impeachment and introduction of a prior inconsistent statement could be found
improper. 333 Md. at 604, 636 A .2d at 1005.

We qualified our holding in Bradley by stating that “our holding is not applicable
where there is no clearly independent area of inquiry or where falure to inquire into a
possibly independent area of inquiry could create a gap in the witness' s testimony such that
anegative inference may arise against the prosecution.” 333 Md. at 606, 636 A.2d at 1005-
06. As in Spence, the relevent factor in Bradley was whether the prosecutor had “full
knowledge” that thewitnessintended attrial torecant hisearlier statementsto the authorities.
The prosecutor in Spence admitted knowing that Cole would testify that Spence was not
involved in committing the crime. He also admitted that his primary intent in calling Cole
was to set the stage to impeach his testimony with his prior statements implicating Spence,
though elicited from afollow-on witness. 321 Md. at 528, 583 A.2d at 716. The prosecutor
in Bradley likewise indicated that he knew beforetrial that Adrian Bradley had recanted his
prior statementsto the police and quite possibly would do so on the witness stand. 333 Md.

at 597-98, 636 A .2d at 1001. In Bradley we stated that “the State is still entitled to impeach
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awitness with aprior inconsistent statementif the witness's testimony comes as a surprise.”
333 Md. at 606, 636 A.2d at 1006. The meaning attributed to this statement by W alker,
however, is not the meaning w e attribute to it.

Petitioner asserts that Bradley reinvigorates the surprise prerequisite as it exised
under the voucher rule. We interpret Bradley to mean that a showing of surprise by the
calling party is but one possibleindication that the calling party did not have full knowledge
that the witness would recant on the stand. Inthe absence of such knowledge, the party may
impeach its own witness’ stestimony pursuant to Rule 5-607. Aswe stated in Bradley, if the
State did not create the need to impeach its witness's testimony, then it is permitted to
impeach its witnesswith a prior inconsistent statement. 333 Md. at 607, 636 A.2d at 1006.
If awitnessis called by aparty to provide testimony helpful and relevant to that party’ s case
and the witness's testimony is admissible, then the witness is permitted to testify. If a
witness’s testimony is intended to be relevant to the calling party’s case, but the witness
answers the calling party’ squestion(s) in an unexpected manner, such that the calling party
then seeksto impeach its own witnessthrough his or her prior statements, the determination
must be made by the court, taking into account the entirety of the witness' s testimony,
whether the calling party called the witnhess merely as a subterfuge to permit impeachment
evidencethat advancesthe party’ s case or whether the calling party legitimately expectedthe
witness would testify as he or she indicated prior to trial. If the witness's tegimony is
relevant to matters other than the “recanting” statements, then the witnesswas not called as

a subterfuge and the question eliciting the “recanting” statements must be scrutinized to
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determinewhether the question concerned an “independent area of inquiry.” When the area
of inquiry is clearly not independent, then “the State may impeach those portions of a
witness' s testimony that do not comport with the prosecution’ stheory of the case.” 333 Md.
at 604, 636 A.2d at 1005. Subterfuge, whether examined in terms of a witness's entire
testimony or on a question-by-question basis, should not be permitted under our reasoning

in Spence and Bradley.®

8 Petitioner s initial argument, that the “legitimate purpose” standard is too lax and
undiscriminating, isflawed. There must be alegitimate purposein calling awitness beyond
merely as a means of putting before the jury inadmissble evidence used to impeach the
calling party’s own witness. Our discussion, supra, of the subterfuge and independent
inquiry limitations on Rule 5-607 demonstrate that, although there must be a legitimate
purpose for the testimony, it cannot be the result of subterfuge or for the purpose of
conducting an independent inquiry once the witness has taken the stand. Furthermore, the
threshold standards for calling any fact witness are merely that the witness have personal
knowledge of the matter attested to and that the matter be relevant to the case at hand. See
Maryland Rules 5-401, 5-402, and 5-602.
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We agree with the intermediate appellate court' s analys's of thisissue.® Unlike the
scenariospresented by Spence and Bradley, thewitnessin the present case, Myrick, provided
testimony relevant to the State’s case and the recanting portion of his testimony was not
clearly an attempt by the prosecution to admit inadmissible incul patory evidence. Viewed
in a light most favorable to Walker, the inference that the prosecutor might have been
suspicious that Myrick would give a different “version” in his testimony does not mean
necessarily that the prosecutor called him merely as a subterfuge or that the pertinent line of
guestioningwas an independent area of inquiry designed to open the door to admit otherwise
inadmissible evidence to impeach Myrick’s recanting statements. Like the witness in
Bradley, Myrick possessed relevant testimony to offer aside from the statements amenable

to impeachment. Unlike the witnessin Bradley, however, the Statein Walker’ strial did not

® We also find guidance in the interpretation of Federal Rule of Evidence 607, the
federal corollary to Md. Rule 5-607. Judge Posner, writing on behalf of the Seventh Circuit
U.S. Court of Appeals, stated that Rule 607 would be abused if aparty wereto “call awitness
that it knew would not give it useful evidence, just so it could introduce hearsay evidence .
. . in the hope tha the jury would miss the subtle distinction between impeachment and
substantiveevidence—or, if it didn’tmissit, would ignoreit.” United States v. Webster, 734
F.2d 1191, 1192 (7" Cir. 1984). The limitation on Rule 607, however, does not apply if the
party callsthewitness for a*“good faith purpose” and the party does not expect the negative
testimony. The calling party is then permitted to impeach its witness. United States v.
Peterman, 841 F.2d 1474 (10" Cir. 1988). A party may demonstrate surprise in order to
prove that there was a good faith purpose in calling thewitness, but it is not required. The
Ninth Circuit U.S. Court of Appeals found that even when the calling party anticipates the
need to impeach its witness with inadmissble evidence, the party may call the “rogue’
witness if the withess' stestimony is necessary to prevent the jury from drawing a negative
inference agai nst the party in the absence of the testimony. For example, avoiding such a
negative inference was deemed agood faith purposein calling awitness in United States v.
Gilbert, 57 F.3d 709 (9" Cir. 1995).
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embark on an independent line of inquiry intending to elicit statements requiring
impeachment. The prosecutor’s pertinent line of questioning was intended to elicit
information about the meeting between Myrick and Walker on 3 May 2000 at the pizzeria.
Myrick’s testimony departed from the prosecutor’ s expectations when he was asked about
thetransaction behind the pizzeria. The prosecutor anticipated that Myrick would testify that
Walker gave him the cocaine in exchange for the money given Walker by Carafano. He
departed from his statement to the policeto that effect and instead said that he paid Walker
for some unrelated debt behind the pizzeriaand picked some cocaine up from the ground to
giveto Carafano. The prosecutor may have been suspicious asto some things Myrick might
say, but, on this record and without more, that does not imply solely that she had “full
knowledge” that he was going to give that particular variation on his statement to the police
attrial. Infact, therecord revealsthat the prosecutor had every reason to expect that Myrick
would testify asanticipated. Although Myrickinitially refusedtotestifyat trial and indicated
his intent to exercise his Fifth Amendment rights if called by the prosecution, the State
secured both State and federal immunity from prosecution in order to ensure that Myrick
would testify truthfully about the events implicating Walker.'°

The series of questions from the prosecutor intended to elicit the testimony that

Myrick had received the cocaine from Walker after giving him Carafano’s money was not

9 The State specifically arranged for federal immunity in responseto Myrick’ srequest
that he be given immunity from prosecution under sections 18 and 21 of the United States
Code dealing with drugs and general criminal off enses.
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an “independent line of inquiry.” Without those questions, the direct examination of Myrick
would be incomplete and well could have lead the jury to draw inferences adverse to the
State’s case. The jury would be left wondering what happened behind the pizza restaurant
where both Myrick and Walker were present —asMyrick tegified. We agree with the Court
of Special Appeals when it gated “[f]or the State to stop its quegsioning with the fact of
payment, and not prove the reason for it, would paint an incompl ete picture that might leave
doubt in the jury smind.” Walker, 144 Md. App. at 532, 798 A.2d at 1234. Furthermore,
even if the prosecutor had not been allowed to ask Myrick the questions eliciting the
recanting testimony, Myrick’s testimony was helpful and relevant to the State insofar as it
corroborated Officer Carafano’ stestimony and established that Myrick did not have cocaine
on his person when he went behind the pizzeria, but reappeared with cocaine shortly
thereafter. Itisclear that had testimony been allowed only on these pointsthe jury would be
|eft wondering where the cocaine came from and why Myrick was paying Walker if Walker
did not give Myrick the cocaine.

Petitioner and Respondent naturally disagree as to whether the introduction for
impeachment purposes of Myrick’s prior statement to the authorities was more unfairly
prejudicial than it was probative. Walker contendsthat, pursuant to the Court of Special
Appeals’'s opinion in Pickett v. State, the trial judge was required to weigh the testimony’s
probative value against its “tendency to prejudice the defendant unfairly or to confuse the

jury.” 120 Md. App. at 605, 707 A.2d at 945. The intermediate appellate court correctly
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noted that the record was ambiguous asto whether the trial judge conducted such abalancing
test, but that there is no requirement that the balancing test explicitly be performed on the
record. As we stated in Beales v. State, 329 Md. 263, 273-74, 619 A.2d 105, 110 (1995)
“[t]here is no requirement that the trial court’s exercise of discretion be detailed for the
record, so long as the record reflects that discretion was in fact exercised.”™ It was clear
from the prosecutor’ s questions and thesubsequent bench conference that the prior statement
by Myrick was to the effect that Walker indeed had sold him the cocaine behind the pizzeria
on 3 May 2000.

It is equally clear from the record that thetrial judge weighed the prejudicial effect
of the impeachment testimony against the probativevalue of that testimony in permitting its
useasimpeachmentevidence and properlyexerd sedhisdiscretion. Myrick’ sprior Satement
obviously prejudiced Walker because the statement directly implicated Walker as a
participant in the distribution of the cocaine. The mere fact that Myrick’s prior statement
was not advantageous to the defense at trial does not make it unduly or unfairly prejudicial
within the meaning of the balancing test. The probative value of Myrick’s prior statement,
however, was significant because it indicated that Myrick had lied about his meeting with

Walker and impeached histestimony at trial. The prejudice to Walker did not outweigh the

1 Additionally, Petitioner did not preserve properly thisissue for appellate review as
Walker did not object at trial on these grounds. Pursuant to Maryland Rule 8-131(a),
therefore, we are not obliged to decide thisissue. See Walker v. State, 338 Md. 253, 262,
658 A.2d 239, 243 (1995) (stating that “[w]e ordinarily will not review an issue tha was not
presented to the trial court”).
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considerable probative value of hisprior statement and the trial judge therefore did not abuse
his discretion.
V.

The second issue before us is whether the trial court erroneously denied W alker’'s
request for a mistrial after the prosecutor “testified” attrial, in effect as a State’ s withess,
about pre-trial conversations she had in her office with Myrick. Defense counsel, through
histimely unsustained objections (seesupra at 5 and 7) and timely-made, but denied, motions
for mistrial (see supra at 5 and 6), properly preserved for appellate review the issue of
whether it was proper for the prosecutor to question M yrick about statements he allegedly
made to her during a pre-trial meeting. Defense counsel twicemoved for mistrial during the
prosecutor’ s direct examination of Myrick. Defense counsel predicated hisfirst motion for
mistrial on the basisthat theline of questioning put the prosecutor “asa witnessinthiscase,”
thus“violat[ing Walker’ s] right to confront evidence.” In denying this motion, made at the
inception of thisline of questioning, the trial judge made clear hisruling that, in hisview,
the prosecutor was not “testifying.” Walker moved for a mistrial a second time when the
prosecutor’s questions insinuated that Myrick was threatened by Walker.

Petitioner alleges that the form of the prosecutor’s questions dlowed her to tedify
without subjecting her to cross-examinaion by the defense. Walker contends that the
assertions embedded in the prosecutor’s questions likely were viewed by the jury with

heightened credibility as she was an Assistant State’ s Attorney. The form of her quedions
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allowed her to tell the jury that: (1) she met with Myrick in her officethree daysbeforetrial;
(2) Myrick told her he was afraid to testify; and (3) he had been threatened regarding his
impending testimony. These assertions made clear to thejury thatit should believe Myrick’s
prior statement because his trial testimony to the contrary resulted from threats and
intimidation from sources about which the jury was left to specul ate.

Petitioner argues, as he did before the intermediate appellate court, that this caseis
similar to United States v. Edwards, 154 F.3d 915, 921-22 (9" Cir. 1978) where the federal
appellate court concluded tha the prosecutor’s involvement in discovering a piece of
evidenceintroduced at trial may have prejudiced the defendant because jurorswere likely to
presume the prosecutor to be credible. The result of this scenario, argues W alker, isthat if
thejury believed the prosecutor it would have disregarded Myrick’ sin-court explanation and
would have accepted his prior inconsistent satement as true. Itsverdict therefore would be
based improperly on the testimony of the prosecutor. Thus, the trial court erred by denying
his request for amistrial (see supra at 5).

Respondent argues that the line of questioning concerning the pre-trial meeting
between the prosecutor and Myrick was proper cross-examination of a hostile witness and
thetrial judge correctly exercised his discretion to deny the requested migrial based on that
line of questioning. Respondent looks for support in our decision in Lyba v. State, 321 Md.
564, 569, 583 A.2d 1033, 1035 (1991), where we stated that it is proper for the trial judge

to allow “any question which reasonably tends to explain, contradict, or discredit any
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testimony given by the witness in chief, or which tends to test his accuracy, memory,
veracity, character, or credibility.” See Oken v. State, 327 Md. 628, 669, 612 A.2d 258, 278
(1992) (stating that the scope of examination of witnesses at trial is a matter left to the
discretion of the trial judge and no error will be found unless there is a clear abuse of
discretion).

The important principles implicated by this second issue are the accused’ sright to a
fair trial and the special duties imposed on public prosecutors. These principles often are
intertwined such that when a prosecutor fails to fulfill his or her unique duties the criminal
defendant is deprived of afair trial.

Article 21 of the Maryland Declaration of Rights echoes the language of the Sixth
Amendment to the United States Constitution, providing that “in all criminal prosecutions,
every man hath aright. . . to be confronted with the witnesses against him ....” We stated
inState v. Collins, 265Md. 70, 288 A.2d 163 (1972), that“ [t] he prerogative of the defendant
to have hisaccusers confront himis akeystone to our concept of criminal justice —grounded
on the unwavering belief that an individual should be afforded the opportunity to challenge
thewitnessesagainst him through cross-examination.” 265Md. at 76, 288 A.2dat 166. This
guarantee provides criminal defendants with the opportunity to “cross-examine witnesses
about mattersrelating to thewitnesses’ bias, interests, or motivetofalsify.” Ebbv. State, 341
Md. 578, 587, 671 A.2d 974, 978 (1996). This right of cross-examination is not absol ute,

however, and may be restricted under appropriate circumstances by the trial judge in the
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sound exercise of hisor her discretion. State v. Cox, 298 Md. 173, 183, 468 A.2d 319, 324
(1983). Trial judges may restrict the scope of inquiry on cross-examination, Robinson v.
State, 298 Md. 193, 201, 468 A.2d 328 (1983), asthey “retain wide latitude insofar as the
Confrontation Clause is concerned to impose reasonable limits on such cross-examination
based on concerns about, among other things, harassment, prejudice, confusion of theissues,
the witness' safety, or interrogation that is repetitive or only marginally relevant.”
Smallwood v. State, 320 Md. 300, 307, 577 A .2d 356, 359 (1990). See Maryland Rule5-611
(2003) (stating that the trial court has discretion asto the scope of cross-examination and the
allowance of leading questions). When the prosecutor testifiesin the guise of questioning
awitness, thedefendant’ sconfrontationrightsareimplicated. Furthermore, unliketestimony
by alay witness, testimony from the prosecutor may be accorded ahigher degreeof reliability
by the jury dueto the prestige and assumption of trustworthiness accompanying the position
of State’ s Attorney.

Prosecutors are held to even higher standards of conduct than other attorneys due to
their unique role as both advocate and minister of justice. Thespecial duty of the prosecutor
to seek justice is said to exist because the State’s Attorney has broad discretion in
determining whether to initiate criminal proceedings. Brack v. Wells, 184 Md. 86, 90, 40
A.2d 319, 321 (1944). The office of prosecutor is therefore “not purely ministerial, but
involves the exercise of learning and discretion,” and he or she “must exercise a sound

discretion to distinguish betw een the guilty and theinnocent.” Id. Theresponsibilitiesof the
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prosecutor encompass more than advocacy. The prosecutor’sduty is not merely to convict,
but to seek justice. “Hisobligation isto protect not only the public interest but the innocent
as well and to safeguard the rights guaranteed to all persons, including those who may be
guilty.” Sinclair v. State, 27 Md. App. 207, 222-23, 340 A.2d 359, 369 (1975). See also
Maryland Rule of Professonal Conduct 3.8 (2003), as adopted by Maryland Rule 16-812:

The prosecutor in acriminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows
is not supported by probable cause;

(b) make reasonabl e efforts to assure that the accused has been
advised of theright to, and the procedurefor obtaining, counsel
and has been given reasonable opportunity to obtain counsel;
(c) not seek to obtain from an unrepresented accused a waiver
of important pretrial rights, such as the right to a preliminary
hearing;

(d) make timely disclosure to the defense of all evidence or
information known to the prosecutor that tends to negate the
guilt of the accused or mitigates the offense, and, in connection
with sentencing, disclosure to the defense and to thetribunal all
unprivileged mitigating information known to the prosecutor,
except when the prosecutor is relieved of this responsibility by
a protective order of the tribunal; and

(e) exercise reasonable care to prevent an employee or other
person under the control of the prosecutor in a criminal case
from making an extragjudicial statement that the prosecutor
would be prohibited from making under Rule 3.6.

The special duties of the prosecutor take concrete form in the rule against prosecutorial
vouching and the advocate-witness rule.

The Ninth Circuit in Edwards reversed the defendant’s crimind conviction upon
concluding that the prosecutor in that case violated both the rule againg prosecutorial

vouching and the advocate-witnessrule. 154 F.3d at 921. Unlike the common law voucher
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rule, the prosecutorial voucher rule prohibits a prosecutor from expressly vouching for the
veracity of awitness' stestimony. The bar against prosecutorial vouching makesit improper
for a prosecutor to make suggestions, insinuations, and assertions of personal knowledge.
In Edwards, the improper behavior was the prosecutor’ srole in discovering acrucial
piece of evidence that linked the defendant to the crime. The prosecutor then called two
detectives to testify that they had observed the prosecutor discover the pertinent evidence.
As the discoverer of the evidence, the prosecutor was “a silent witness vouching for the
authenticity of this piece of evidence before ajury in a case in which he’strying before the
jury.” 154 F.3d at 918-19. This assertion of personal knowledge, and indeed participaion
in the discovery of the crucial piece of evidence, improperly brought the prestige and
authority of the prosecutor’s office to bear at trial. The court in Edwards found that the
prosecutor improperly conveyed the message to the jury that he believed that the item of
evidence was legitimate and honestly discovered, was even more prejudicial than the usual
vouching message, and warranted reversal of the conviction. 154 F.3d at 922. T he court
aptly stated, “[w]henthe credibility of witnessesiscrucial, improper vouching isparticularly
likely to jeopardizethe fundamental fairness of the trial.” 154 F.3d a 921 (quoting United
States v. Molina, 934 F.2d 1440, 1445 (9" Cir. 1991)). The court in Edwards found that
violation of thevalues underlying both the ban against prosecutorial vouching and thelimits
imposed by the advocate-witness rule worked in tandem to prejudice the defendant in that

case.
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The advocate-witnessruleisarule of professional conduct that prevents an attorney
from taking thewitness stand in acase he or sheislitigating. Maryland Ruleof Professional
Conduct 3.7 (2003).* The Edwards court observed tha the advocate-witness rule assumes
heightened importance in a criminal case because “jurors will automatically presume the
prosecutor to be credible and will not consider critically any evidence that may suggest
otherwise.” 154 F.3d at 921. L ikethe prosecutorial voucher rule, the concernisthat “jurors
will beinfluenced unduly by the prestige and prominence of the prosecutor’ s office and will
base their credibility determinations on improper factors.” Id. When the prosecutor makes
assertions of personal knowledge in the form of questions during either direct or cross-
examinationthe prejudiceto thecriminal defendant may besignificantbecause the defendant
is denied his confrontation rights and is unable to cross-examine the prosecutor to test the

veracity of the assertions.

2 Rule 3.7, as adopted by Maryland Rule 16-812, states:

Lawyer as witness.
(a) A lawyer shall not act as advocate at a trial in which the
lawyer is likely to be a necessary witness except where:

(1) the testimony relates to an uncontested issue;

(2) the testimony relatesto the nature and value of legal
services rendered in the case; or

(3) disqualification of the lawyer would work substantial
hardship on the client.
(b) A lawyer may act as advocate in a trial in which another
lawyer in the lawyer’s firm is likely to be called as a witness
unless precluded from doing so by Rule 1.7 or Rule 1.9.
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The Court of Special Appealsobserved in Curry v. State, 54 Md. App. 250, 258, 458
A.2d 474, 479 (1983), that “[g]enerally, comments by prosecutors on the reputation or
credibility of witnesses have been condemned as prejudicial conduct.” The comments at
issue in Curry were made in the course of the State’s closing argument and found to be
“grossmisstatementsof fact” sufficient to deny the defendantsafairtrial and requirereversd
of their convictions and a new trial. 54 Md. App. at 258-59, 458 A.2d at 479. The
intermediate appellate court found that the prosecutor recklessly misrepresented the character
of two of the State’s witnesses in order to bolster the State’s “circumstantial case.” 54 Md.
App. at 252, 458 A.2d at 476. The credibility of the two witnesses was “ the keystone which
holdsthe State’ s case together” without which “it is extremely doubtful that the State would
have attained the conviction of [the defendants].” 54 Md. App.at 257,458 A.2d at 476. Due
totheimportanceof thewitnesses' credibility to the State’ s case, theimproper bolstering was
found to have misled and influenced the jury to such an extent that reversal was required.
1d.

We established a framework for weighing assertions of prosecutorid bolstering
through improper remarksin Wilhelm v. State, 272 Md. 404, 326 A.2d 707 (1974). Wilhelm
was the result of two consolidated cases— W ilhelm’sand Cook’s. The contested comments
in Wilhelm’ strial were made by the prosecutor in his opening statement where he called on
the jury to usethe trial as an opportunity to “do something about” the crime occurring inits

community by convicting the defendant. 272 Md. at 407-08, 326 A.2d at 711. The defense
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moved for amistrial after theState’ s opening argument, but themotion wasdenied. Defense
counsel did not request a cautionary or curative instruction and thetrial judge gavenone. Id.

In the course of the prosecutor’s closing argumentin Cook’ strial, numerous remarks
and references were made to statistics about crime in the community that defense counsel
argued were prejudicial and which prompted defense counsel to move for a mistrid. 272
Md. at 410-11, 326 A.2d at 713. The trial judge denied the motion, which became an issue
on appeal. Noting that “not every ill-considered remark made by counsel, even during the
progress of thetrial, is cause for challenge or mistrial,” we set forth the test for determining
whether aremark “ exceeds the limits of permissible conduct.” 272 Md. at 415, 326 A.2d at
715. Wedetermined that prosecutorial remarksareimproperif they have prejudiced unfairly
the defendant by misleading or influencing the jury. 272 Md. at 416, 326 A.2d at 716.
Unfair prejudiceto the defendant isto be measured by evaluating the “ closeness of the case,”
the “centrality of the issue affected by the error,” and the “ steps taken to mitigate the effects
of the error.” Id. (Citations omitted).

Applying these principles, we concluded that the trial judge in Wilhelm’s trial
properly exercised his discretion in denying the requested mistrial and finding the
prosecutor’s remarks made in the course of his opening statement not to be sufficiently
prejudicial. 272 Md. at 437, 326 A.2d at 727. We likewise concluded that thetrial judgein
Cook’s trial was in “ the most advantageous position to evaluate from the remarks any

potential prejudiceto thedefendant,” and examination of theentire proceedingsreveal ed that
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the evidence against Cook was “overwhelming” such that the prosecutorial remarks did not
prejudice unfairly the defendant. 272 M d. at 445, 326 A .2d at 732.

A somew hat more apposite situation arosein Elmer v. State, 353 Md. 1, 724 A.2d 625
(1999). Elmer involved assertions made by the prosecutor during cross-examination
implying personal knowledge of certain factsembedded in aquestion. The prosecutor asked
Brown, one of the two co-defendants, on cross-examination the following question:

Mr. Brown, did you ever make the statement that when you

camedown around the curve. . .your attention wasdrawvnto the

people that were running from your left, and that at that pointin

time Allen Elmer [the other co-defendant] put that gun out the

window, pulled the trigger, the gun boomed, and the first thing

you said to him is what the F did you do? Did you ever make

that statement?
353 Md. at5h, 724 A.2d at 627. After numerous objections by defense counsel, the prosecutor
and defense counsel approached the bench where Brown's counsel explained that the
statement referred to by the prosecutor’ s question was a statement made in the course of plea
negotiationsand as such would beinadmissible asevidence. 353Md. at 6, 724 A.2d at 627.

On appeal, EImer argued that the rules of evidence governing hearsay and his
confrontation rights were violated by the repeated recitation of Brown’s alleged statement
as presented in question format by the prosecutor. 353 Md. at 9,724 A.2d at 628-29. Elmer
asserted that, although Brown denied making such statements, the jury nonetheess was

prejudiced by the prosecutor’s repeated references. The State argued that Brown’s

statements were only offered to impeach Brown and were harmless because Brown denied
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making the statements.”® 353 M d. at 10, 724 A.2d at 629. The Court of Special Appeals,
when it decided Elmer, stated:

Once Brown'’s counsel explained at sidebar that his client had
never made the statement, however, the prosecutor had no
business maintaining this line of inquiry and should have
withdrawnthe question. By repeating the question in verbatim
detail, even down to editing out the “F” word for the benefit of
propriety, the prosecutor only exacerbated the potential for the
question to mislead the jury into treating the question itself as
actual evidence. . .. When the prosecutor asked his fourth and
final question (which went unanswered), he even went so far as
to ask, ‘Did you ever communicate to me that you were going to
testify . . . .” This gave the jury the clear impression that the
prosecutor’s entire line of questions regarding Brown’s prior
inconsistent statement was based on personal knowledge and
derived from Brown himself. Not only did the prosecutor have
no ability to provethis, it was actually known by himto befalse.

353 Md. at 12-13, 724 A.2d at 630 (quoting State v. Elmer, 119 Md. App. 205, 218-19, 704
A.2d 511, 517 (1998)).

We observed in our opinion in Elmer that “[i]tis misconduct for a lawyer to inject
inadmissible matters before a jury by asking a question that suggests its own otherwise
inadmissible answer,  hoping tha thejury will draw the intended meaning from the question
itself.”” 353 Md. at 13, 724 A.2d at 630-31 (quoting C. WOLFRAM, MODERN LEGAL ETHICS,

8§12.1.2, at 623 (1986)). We further gated that “a prosecutor may not ask a question ‘which

'3 The State al so argued that the statements were admissible under Maryland Rule 5-
410 because the Rule applies to the defendant who made the plea or participated in the plea
discussions. We found in that regard that because Elmer was not a participant in the plea
discussions between Brown and the State, the Rule did not proscribe the State’s use of the
statements as to Elmer.
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impliesafactual predicate which the examiner knows he cannot support by evidence...."”
Id. (quoting United States v. Elizondo, 920 F.2d 1308, 1313 (7" Cir. 1990)). Applying the
law to the facts in Elmer, we concluded that the prosecutor’s questions suggested the
existence of facts which he could not prove. 353 Md. at 14, 704 A .2d at 631. Additionally,
we found that the prosecutor’ s questions were improper because they implied his personal
opinionthat Brownwas being untruthful, contravening the principle f orbidding prosecutors
from expressing persond opinions concerning the truthfulness of witnesses. 353 Md. at 15,
704 A.2d at 631. We held that thetrial court should have precluded the prosecutor’ sinquiry
becauseit wasunfairly prejudical andinadmissibleas to both Brownand Elmer. Wefurther
held that the attempted impeachment of Brown with his alleged prior inconsistent statement
that EImer was the gunman increased the possibility that EImer would be convicted on the
basis of the unsworn evidenceand so could not be considered harmless error. 353 Md. at 16,
704 A .2d at 632.

The U.S. Supreme Court addressed the egregious” misbehavior of a federal
prosecutor in the course of cross-examination in Berger v. United States, 295 U.S. 78, 55
S.Ct. 629, 79 L.Ed. 1314 (1935). In that case the prosecutor made several misstatements of

fact during his cross-examination of the defendant and repeatedly mischaracterized the

“Wedo not suggest, by inclusionin our analysis of this discussion of Berger, that the
prosecutor’ s conduct there equates to what we find in the record of the present case. Asfar
as we have been directed by Petitioner, the sole incident under consideration here was the
prosecutor’ s pertinent quesioning of Myrick.
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defendant’ s answers. 295 U.S. at 84,55 S.Ct. at 631,79 L.Ed. at 1319. The Court found that
therecord clearly indicated that the prosecutor “ overstepped the boundsof that propriety and
fairness which should characterize the conduct of such an officer in the prosecution of a
criminal offense” Id. The prosecutor engaged in conduct including the following:

misstating the facts in his cross-examination of witnesses; of

putting into the mouths of such witnesses things which they had

not said; of pretending to understand that a witness had said

something which he had not said; of suggesting by his questions

that statements had been made to him personally out of court, in

respect of which no proof was offered; of pretending to

understand that a witness had said something which he had not

said and persistently cross-examining the witness upon that

basis; of assuming prejudicial facts notin evidence; of bullying

and arguing with witnesses; and in general, of conducting

himself in athoroughly indecorous and improper manner.
Id. Although the trial judge sustained objections to some of the prosecutor’ s questions and
gave limiting instructions to the jury, the Supreme Court deemed that “stern rebuke and
repressive measures” were required and, if those measures were unsuccessful, granting a
mistrial would be warranted. 295 U.S. a 85, 55 S.Ct. at 632, 79L.Ed. at 1320. The Court
ordered a new trial based on the egregious breach of prosecutorial conduct found at trial.
Noting that the prosecutor represents “ asovereignty whose obligation to govern impartially
isascompelling asits obligation to govern at all,” the Court described the rol e of prosecutor

asa“servant of the law, the twofold aim of which isthat guilt shall not escape or innocence

suffer.” 295 U.S. at 88, 55 S.Ct. at 633, 79 L.Ed. at 1321. The prosecutor is to be mindful



of these competing roles and “refrain from improper methods calculated to produce a
wrongful conviction.” Id.

In the two cases bundled in Wilhelm, the evidence presented at trial was found to be
substantial and the improper prosecutorial remarks did not bear on issues central to the case.
Thereferencesin opening and closing arguments made by the prosecutorsin Wilhelm about
thedegree and nature of the criminal activitiesoccurring in the community referred to alleged
matters of common knowledge and were not assertions by the prosecutor that he had personal
knowledge about witnesstestimony or evidence. Thus, thecommentsin both caseswere not
unfairly prejudicial to Cook or Wilhedm.

The prosecutor’s conduct in E/mer was more prejudicia than the conduct at issue in
Wilhelm because the prosecutor in E/mer conveyed the impression to the jury that he had
personal knowledge that the witness, Brown, had made the inadmissible satement. By
indicating that he had personal knowledge of Brown’s alleged statement, he forced the jury
to evaluate the truthfulness of Brown’s denial that he made the contested statementin terms
of whether the State’s Attorney was lying about the matter. The State’ s Attorney essentially
communicated to the jury that it was Brown’s word against his. Such a situation unfairly
prejudiced the defendant because the State’ s Attorney could not be cross-examined on his
assertions of fact and the facts asserted were not properly in evidence. The prosecutor
unfairly misled the jury through theimproper form and content of his questionsto Brown.

Because the questions asked of Brown assumed facts not in evidence, the Elmer jury was
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misled and improperlyinfluenced by the prosecutor. By conveying theimpressionto thejury
that he had superior information of facts not in evidence, the prosecutor’ sinquiry washighly
prejudicial and inadmissible in Elmer.

The prosecutor in Walker’ s trial made prejudicial assertions of personal knowledge
of facts notin evidence and engaged in improper cross-examination. Like the prosecutor in
Elmer, the prosecutor here created a situation where the jury was required to weigh the
prosecutor’s “word” against the witness's “word.” The prosecutor intimated, by her
guestions, that Myrick was lying on the stand and that in fact he had made inconsistent
statements to the prosecutor before trial. The prosecutor also stated multiple times that she
knew Myrick’s mental state and that he was afraid of telling the truth on the stand. The
effect of her repetitious assertions that she knew Myrick was changing his story on the stand
out of fear of retaliation encouraged the jury to accept the content of her questions as
evidence. That she conveyed her personal view that Myrick waslying on the stand may have
caused the jury to give more weight to her “word” than M yrick’s“word.” Their storieswere
inconsistent and therefore only one could be telling the truth.

The fact that the prosecutor in this case made improper assertions of personal
knowledge on examination of her own witness, rather than on cross-examination of the
defendant’ switnessesasin E/mer, isnot material to our analysis. Thejury hasgreater reason
to assume the prosecutor is telling the truth regarding the State’s own witnesses because

those witnesses supposedly are on the same “team” as the prosecutor. Therefore, the
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prosecutor, it may have been assumed, would have more reason to know whether her the
witness was lying than if the witness was called by the adverse party. By asserting that she
knew Myrick waslying, the prosecutor engaged in aform of reverse prosecutorial vouching.

In the end, it was an abuse of discretion for the trial judge to deny Walker’s request
for a mistrial on this ground. Not unlike Elmer, the prejudicial remarks made by the
prosecutor in this case tainted the fairness of Walker’s trial. Although there was other
evidence linking him to the crimes, in the absence of Myrick’s testimony, Myrick was
nonetheless an eyewitness whose testimony corroborated that of the police officers. The
importance to a fact finder of eyewitness testimony is not to be overlooked. As we so
recently stated in Collins v. State, __ Md. __,  A.2d __ (2003) (Slip op. No. 46, 2002
Term), “[w]hether awitnesscan identify positively the accused at the scene of the crimeis
often the cardinal facet of adetermination of guilt.” Inthe present case, Myrick wasthe only
eyewitnesswho was not alaw enforcement officer. The prosecutor’s “testimony” also could
have been viewed by thejury as casting additional negative aspersionson Walker’ s character
by implying that someone, probably Walker or someoneat his behest, had threatened Myrick
not to implicate him. This prosecutorial vouching, asin Edwards, also prejudiced Walker’s
case. If theview of the Edwards court regarding jurors’ general attitudestow ard prosecutors
iscorrect, aswebelieveitis, then the prosecutor’ suse of M yrick to put her version of certain

events before the jury crossed-over the line. Her “testimony” was unassailableby Walker’s

counsel as she technically was never sworn as a witness.
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Aswe stated in State v. Klauenberg, 355 Md. at 555, 735 A.2d at 1075, the decision
of atrial court to deny arequest for amistrial will bereversed on appeal only if thetrial court
abused its di scretion and the defendant was clearly prejudiced by the trial court’s abuse of
discretion. The prosecutor’simproper conduct in this case clearly prejudiced the defendant
unfairly by undermining Myrick’ stestimony beneficial to the defendant and by getting before
thejury the prosecutor’ s personal belief that Walker was guilty and her further assertionsthat
someone, likely W alker, threatened Myrick to change his testimony.

JUDGMENT OF THE COURT OF SPECIAL APPEALS
REVERSED: CASE REMANDED TO THAT COURT
WITH DIRECTIONSTO REVERSE THE JUDGMENT OF
THE CIRCUIT COURTFORMONTGOMERY COUNTY
AND TO REMAND THE CASE TO THE CIRCUIT COURT
FORA NEW TRIAL: COSTSIN THIS COURT AND THE

COURT OF SPECIAL APPEALS TO BE PAID BY
MONTGOMERY COUNTY, MARYLAND.
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Walker v. State, No. 53, Septembe Term, 2002.

CRIMINAL LAW —MARYLAND RULE 5-607 - COMMON LAW VOUCHER RULE
— SUBTERFUGE — INDEPENDENT AREA OF INQUIRY — PROSECUTORIAL
VOUCHING —ADVOCATE-WITNESS RULE.

A party may not call awitness to testify olely for the purpose of impeaching that
witness and thereby putting the evidence used to impeach the witness before the fact finder.
The surprise exception to the common law voucher rule is not longer applicable to an
analysis of whether a party can impeach its own witness pursuant to Maryland Rule 5-607.
Surprise may bean element the trial court considers to determine whether the witness was
called merely as a subterfuge to admit otherwise inadmissble evidence in the form of
impeachment evidence or whether the party embarked on anindependent line of inquiry to
necessitate impeachment of its witness.

When the prosecutor makes assertions of personal knowledge in the form of
guestionsduring either direct or cross-examination the prejudice to the crimina defendant
may be significant because the defendant isdenied his or her confrontation rights being
unabl e to cross-examine the prosecutor to test the veracity of the assertions. Such conduct
may amount to improper prosecutorial vouching and violate the advocate-witness rule of
professional conduct.
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